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DECISION AND ORDER

on luly 23, 2OO5, the American Federation of Government Employees, Local 631

('Complainant'; o, "iJoion '; fit"d u Negotiability Appeal ('Appeal ') i:r the above-captioned matter. I

ihe Complainant ard the Dstrict of Columbia Water and Sewer Authority ('WASA') have been

engaged in negotiations for a suooessor agteement. The Complainant claims that it submitted a

Respondent.

1PERB Rule 532.1 , 532.2 and 532.3 provide in relevant part:

5 32 . I If in oonnection with colloctive bargaining, an issue arises as to whether a

proposal is wthin the scope ofbargaining, the party presenting the proposal may

file a negotiability appeal with the Board . . ."

532.2 A negotiability appeal shall . , . include . the following:
(b) A statsmont of the negotiability issues(s), including a copy ofthe
proposal(s) atissue. . . [and]
(c) Any written comrmrnioation from tle other party to the negotiaton
asserting tlat a proposal is nonnegotiable-

532.3 A negotiability appeal shall be filed within thirty dayt.
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proposal concemingj ob descriptions, a non-oompensation matter, to the Respondent' .Subsequently'
the Respondent informed the union that the proposal concerning the job descriptions was non-

negotiable. As a result, the Union filed this n"goiiatility appeal. The Union seeks that the Board

declare Article 23 in its entirety, to be negotiable

In their submission, the Union indicated that WASA has declared the proposal as non-

negotiable. The Union did not state why it believes the proposal is negotiable'

In its "Answer to the Negotiability Appeal" (Answer), WASA asserts that certain sections of

the Union's proposal pertain to iranag"t*ni.ights *d are, therefore, non-negotiable.2 Specifically,

zWASA claims that the following portions oftho Union's proposal are non-negotiablo:

Section A Job Desoriptions
I . Eaoh employee covired by this Agreomem shall be supplied with a oopy of hisiher job

description. 
- 
Employees are entitle.d to accurate job descnptions- The Local Unions shall

be supplied witba copy of each job doscription upon request. The l'ocal Unions shall be

gtv;the opportunity-to review i and bargain over changos in job descriptions prior to

implementation.

2. The phrase "other duties as assigned" shall not be used to regularly assip work to an

Employee that is not reasonably related to his/hor position descnption Work assignments

strait normatty reOect the grade level, classification, and performance required ofan

Employee. fiigher lwel Juties and responsibilities, as documented in an established

poriti* d"...iption, may not be assignod to an Employee on a continuing basis if not

assigrred in accordance with merit principles.

Section D Involuntary lob Audit And/or Evaluatron
I . If a classification of a position action rosults in a reduction ur grade or pay to tho

employee, fhe enrployeo shall be allowed to contest tlre action by filing a Step 3 general

gnevance.

2, An employee will be notified whenever his/her position is to bo audited or evaluatod.

As part ofthi audit or evaluation process, tlre omployee may submit additional written

matirial in addition to the questioruraire, to the classifier concerning the duties and

rosponsibilities of his/her position.

Section E Notice to the Uruon
L The Human Resourcas Departnent shall provide the affected Local Union with

advanced written notice of five (5) workdays ofthe Authority's decision to chango,

evaluatp, reclassi8', or create a new job description The notioo shall be given to the Union

within five (5) workdays ofthe Authority's decision to change, evaluate, reolassify, or
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wASA claims that management has the right to: (1) determine the types and grades of positions

within the agency, (2) assigrr its employees i positions; and (3) direct its employees and maintain the

effioiency of government operations. 
"WRS.+ -goes ihat these rights would be improperly limited

to the extent tlat:

(l) Section A of the proposal would impermissibly require WASA to

bargain over any 
"h*rget 

in job descriptions or iob duties for a

specific position; (2) Section A.2 would impermissibly limit WASA's

"Litity 
to assign dufies and responsibilities to its employees; (3)

Secti-on D would impermissibly al1ow an employee to wbmit to the
grievance procedure and ultimately to an arbitrator, aay decision by-WASA 

to exercise its management ig!'rtsto alter the duties, grades or

classifications of job positions; (4) Section E l would impermissibly
require WASA to surrender its management rights and bargain over

any changes tojob descriptions orjob classifications; (5) Section E 2

would impermissibly require WASA to surrender its maragement
rights and bargain over the grade of any newly created position or

"reclassifed" job description that includes any new requirements'
duties oi responsibilities; and (6) Section F would impermissibly
require WASA to surrender its management ights and allow

oriit otort to altimately review and decide the appropriate grade

and/or classification of any iob position 4t any time. (Emphasis

added) (Answer at pgs. 2-3)

Section E (con't)
croato a new a (sic) job description. The notice shall idontis the proposed changes wth a

copy oftho existing jot Aescdption anA proposed new job doscriptions The affected

Union shall have the opportunity to bargain over tho changes to the job description' job

classification or ovaluation process, prior to implementation.

2. The Union shall be allowed to bargain over grade and pay ofnewly creatod position

(ob doscriptions) or reclassified job doscriptions that add additional requiroments, dutios

and responsibilittes.

SectionF Appeals
Employoes are free to griovance (siQ tle grade and/or classification oftheir positions at

any timo wrthout fear of roprisal or prejudrce.
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Pufsuant to Board Rule 532.1 &d 532.4, the Board has the authority to consider this

negotiability appeal.3 The specific issue presented in the Negotiability Appeal concems whether the

Union's proposals regarding job desoriptions are negotiable

In the present case, the union has failed to present any argument and/or 4ufhority in support

of its claim that Article 23 is negotiable. As a result, we believe that there is insufficient information

upon which to make a ruling as a matter of law. Thereforq pursuant to Board Ruie 532.4(b), we are

reqrrestirrg that the parties-submit briefs in support of their respective positions on the narrowly

tailored issues that foilow:

1, Whether the Unions' proposal regarding Artiole 23 is negotiable'
Why or why not?

a) In your brie{ you should identify those parts of the
proposal that are negotiable and those that are not negotiable
and state why.

b) In your brief cite any law, rule, regulation or cases tiat
support your position.

2. The Management Rights provision of the Comprehensive Merit
Persornel Act can be found at D.C. Code $ l-617.08. That section
ofthe Code has recently been amended by adding a new subseotion
(a-l). Subsection (a-1) provides as follows: "An act, exercise, or
agreement olthe reqtective persowtel authorities (matngement) shall
rnt be interpreted in any mqnner as awaiver of the sole management
rights contained in subsection (a) of this section In your brie{ state
whether the reoent amendment to D.C. Code $ 1-617.08(a-1) impacts
on the issue of negotiablility in this case. Why or why not?

The briefs will provide both parties witi an equal opportunity to present their views on the

issue. Moreover, it will provide the Board with sufficient information upon which to make a

determination.

3Board R.,le 532.4 outlines the Board's options for resolving a Negotiability Appeal once it is

filed. This rule provides, in portinent par! tlnt the Board may: (l) issue a decision on the Appeal; (2)

order the submission ofwfitlen bfiefs and/or oral arguments; (3) order a hearing, which may include briefs

and arguments; or (4) direct the partigs to an informal mediation or conference conceming tlre issue.
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ORDER

IT IS FEREBY ORDERED THAT:

1 . The parties shall submit briefs conceming this matter, The briefs shall be filed fifteen (15)

days from the service ofthis Decision and Order'

2. pursuant to Board rule 559.1, t}is Decision and Order is final upon issuance.

BY ORDDROF THE PUBLIC EMPLOYEE REI,ATIONS BOARI)
Washingtorq D.C.

December 1. 2005
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